
EPA's proposed protocol for correcting or reviewing issues raised in the December 2009 
petition is provided below. 

Protocol for Responding to Issues Related to Permitting 

Allegation I: The petition alleges that the Indiana Department of Environmental 
Management (IDEM) has failed to adopt antidegradation implementation rules and 
procedures. 

The petitioners allege that Indiana was required to establish, under 40 C.F .R. § 131.12, 
rules to implement the Indiana antidegradation policy at Ind. Admin. Code tit. 327, 
r. 2-1-2. Indiana has indicated, the petitioners allege, that itcould not implement the 
policy because it has no implementation procedyr~s in place, except those covering the 
Lake Michigan basin. d:·•c•:~" 

"~f~~ff~fjiiil/' 
Response: 40 C.F .R. Part 131 applies to th{;!,Water quality standards program. 40 C.F .R. 
§ 131.12 requires the State to "identify" the ili~l)J.qds for~jliplementing their_ statewide 
antidegradation policy. Such methods are not subJ~<JttQ'~~K approval, exceptto the 
extent they fall within the scope of40 C.F.R. Part -l~~-~rtllodify the approved policy in a 
marmer that is inconsistent with 40C.F.R. § 131.12. EP~·iipproved the antidegradation 
provisions that Indiana was required to adopt pursuant t6;'4(),~.F.R. Part 132 . 

. . __ ·-::;i:ii]'iih 
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On September 14',~~j~1;':ifi':~~diana Water Pollution ControlBBjlrd "preliminarily 
adopted" a rule W~)"flplementtil~State's antidegradation policy. We will ask the State for 
a schedule to proihUJ:gate that@~. 

'"':lj[oc_,_-_.~-'-'_;:-_-_,_-_'-;'-·----- _;,_;\;11 
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Allegation2: The petltio~-all~M~tJiai;(Jie draftimplementation rule covering new or 
increased dischargesin tlie:I_;~f Micfil'~;Q,asin suffers from serious flaws, pointing to 
theNJ>DES permits for the U~~:'.~!eel fadli~jf! Gary and the BP refinery in Whiting, and 
a December 2007 report by Profe~l;qr A. James Barnes, who wrote that the draft rule 
lacked Cl-an __ ·ty. ;,;.;J;tc,. 

-~~~"'"''· ''{Oc2'~T7-

Response: The Board's preliminarily-adopted rule addresses discharges inside as well as 
outside the Lake Michigan basin. The draft rule has not been finalized. We will ask the 
State for a schedule to pronmlgate that rule. EPA will review the rule under Section 
303(c)(3) ofthe Clean Water Act, 33 U.S.C. § 1313(c)(3), upon final adoption and 
submittal by the State. 

EPA reviewed the draft permits for the U.S. Steel facility in Gary and the BP refinery in 
Whiting. We did not object to the BP Whiting permit. We objected to the U.S. Steel 
permit on the grounds that the State did not explain how certain new or increased limits 
satisfied the State's antidegradation policy. Indiana resolved the objection in 2009. 

Allegation 3: The petition alleges that there are shortcomings with Indiana's draft 
antidegradation implementation rule. 



Response: The draft rule has not been finalized. EPA has commented on it and the 
petitioners can comment on it. We will ask the State for a schedule to promulgate that 
rule. EPA will review the rule under Section 303(c)(3) of the Clean Water Act, 33 U.S.C. 
§ 1313(c)(3), upon final adoption and submittal by the State. 

Allegation 4: The petition alleges that Indiana legislation has limited Indiana's authority 
to implement 40 C.F.R. § 131.12. Specifically, the petition questions: a) the 
approvability of the de minimis threshold at Ind. Code§ 13-18-3-2(1); b) the 
antidegradation review by the Board contemplated by Ind. Code§ 13-18-3-2(p); c) and 
the substantial weight that Ind. Code§ 13-18-3-2(t) gives to discharge socioeconomic 
importance determinations by other govermnental agencies. 

a. While it recognizes that EPA and the~&oUrts have approved de minimis 
thresholds, the petition alleges thi!t(~~h thresholds are narrowly drawn, that 
EPA's authority to approve thtttiiH~'li"mited, and that EPA cannot approve 
Indiana's method ofimplement!Q'gt_he de minimis exception at Ind. Code§ 
13-18-3-2(1). o;::;'~: " 

ij£._,;;~"'- ,,;;~~~~ 
Response: Ind. Code§ 13-18-3-2(1) provides thattfi~'ptil~edures to prevent degradation 
for an outstanding state resource water must include:.' :. 

(1) a definition,,qfsignificant lowering of water ~~~fli;,·Jpat includes a de minimis 
quantit):1;.{!lj@~itip\J.al polluta.nt load; ·• ;iCC':' 

(A)for w~~~-'linewo~:W,creasedpermitlimit is required; and 
(B) below~lJ:.iph antid~gradation implementation procedures do not apply. 

-·;_~l~~J}~L. j~~~~'~--7 
The petition cites the Si~t~:(:\ifcl!itl,§''U~.~ision in Kentucky Waterways Alliance v. 
Johnson, 540 F: 3d466 (6tl{c;_ti: 200S)~tg'<JJ~ue that IDEM's method of implementing 
this statutory de minimis exdntjpp canno'fpfJlp:erly be approved. The petition does not 
challenge the de minimis excepti(J'IJ,jtself. The courts have accepted a de minimis 
exception for antidegradation rev!e\iJ;';fd. at 484; Ohio Valley Environmental Coalition v. 
Horinko, 279 F. Supp. 2d 732, 769 (Sj)~ W.Va. 2003). Rather, the petition questions the 
approvability of the rule proposed for implementing the statutory exception. 

The draft rule has notbeen,.fmalized. EPA has commented on it and the petitioners can 
comment on it. We will ask the State for a schedule to promulgate that rule. EPA will 
review the rule under Section 303(c)(3) of the Clean Water Act, 33 U.S. C.§ l3l3(c)(3), 
upon final adoption and submittal by the State. 

b. The petition objects that Ind. Code§ 13-18-3-2(p) exempts activities covered 
by a general permit from undergoing an additional antidegradation review, 
after the anti degradation review of the rules authorizing general permits; and 
questions the content of the rule review and the assurances it can provide with 
respect to individual discharges. 
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Response: Indiana amended Ind. Code§ 13-18-3-2(p) in2011 (see P.L. 81-2011, Sec. 1). 
The text now reads as follows: 

This subsection applies to all surface waters of the state. The department 
shall complete an antidegradation review of all NPDES general permits. 
The department may modifY the general permits for purposes of 
antidegradation compliance. After an antidegradation review of a permit is 
conducted under this subsection, activities covered by an NPDES general 
permit are not required to undergo an additional antidegradation review. 
An NPDES general permit may not be used to authorize a discharge into 
an outstanding national resource water or an outstanding state resource 
water, except that a short term, temporary storm water discharge to an 
outstanding national resource water or to an outstanding state resource 
water may be permitted under an NPDES general permitifthe 
commissioner determines that the discharge will not significantly lower 
the water quality downstream of the discharge. 

By letter dated April 8, 2010, IDEM provided a plan through which Indiana is moving 
administration of its NPDES genfral permits program from the Indiana WaterPollution 
Control Board to IDEM. Consis'tehtwith the plan, Indiana enacted 2011 Ind.Acts 81, and 
in October 2010, IDEM asked forc!lii1Ilie11t on amendments to the general permit 
program rules in Ind. Admin. Cod~'tit.327; 1".'15. The plan provides that IDEM will draft 
new general permits for the discharge .<:~tegories presently addressed by the permits-by­
rule in Ind. Admin. Code tit. 327, r. 15': (!he St?:t~.lflay el~ct to use individual permits 
rather than a general permit to authorize' diScpa:rges from a particular category for which a 
general permit-by-rule now exists.) EPA Willr.eview Ind. Code§ 13-18-3-2(p). EPA will 
review each general permit that IDEM develops, To the extent that any such general 
permit yvould:authorize a new or increased discharge to a body of water the quality of 
which ~s better.than water quality standards, EPA Will evaluate whether the permit 
satisfies Indiana'simtidegradationpolicy at Ind. Admin. Code tit. 327, r. 2-1-2. 

The petition questions the substantial weight that Ind. Code§ 13-18-3-2(t)(l) 
gives to determinations by governmental entities on the need to accommodate 
important econoinic or social development, arguing that this improperly limits 
and df!legates IIJEM's authority. 

Y._~',:,/ '~-

/· ,_ 

Response: Giving weightJo determinations by other governmental entities does not 
prevent IDEM from making its own determination. 

Allegation 5: The petition questions the approval of permits in impaired watersheds, the 
lack of a ban on phosphorous fertilizers, and the designation of releases from 
concentrated animal feeding operations (CAFOs) as spills rather than discharges. 

Response: Ind. Admin. Code tit. 327, r. 5-2-10(a)(4) provides that each NPDES permit 
shall provide for and ensure compliance with water quality standard based and other 
more stringent requirements, including those permit conditions necessary to achieve 
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water quality standards established by the water pollution control board or by EPA in 
accordance with Sections 118 and 303 of the CW A In addition, Ind. Admin. Code tit. 
327, r. 5-2-7(f) provides that no permit may be issued to a new source or a new 
discharger if the discharge from the construction or operation of the facility will cause or 
contribute to the violation of water quality standards in the receiving waters, unless: 

(1) The commissioner has conducted a pollutant load allocation analysis for the 
pertinent segment of the receiving stream which will result in compliance with 
applicable water quality standards; 
(2) Sufficient pollutant load allocations remain to accommodate the proposed 
discharge and the permit contains effluent limitations consistent with the 
remaining allocations. 
(3) The commissioner has imposed schedules for compliance with the pollutant 
load allocation upon all existing dischargeJS into the segment. 

.&- :~''' ;r~ 
/i;:;;;.]-!,';0· 

The petition does not identify individual pe~t§''that allegedly do riot comply with the 
Indiana rule provisions cited above. Nev~rt~~iess, EPA has reviewed or plans to review 
13 draft permits for major Indiana dischargets~m,federal fisc.al year 2012. EPA will 
determine whether any of the 13 discharge to illi"!J~~cL&~iit~ts, and whether: (1) issuance 
of the permit(s) would meet 40 C.F.R.. § 123.25(a)(r;j;(p,i-5hibitions), to the extent that this 
rule is applicable, or (2) includes conditions as may b~i~~~ired by 40 C.F.R. § 
123.25(a)(15) (requiring conditions asneededfor dischatg~~··to meet water quality 
standards, including 311ti£iegradation policy incorporated ther\)4/,). 

Efi:ji!};:~· ;.:z ·.·:::.> ·n· ., 
/ss;:;o,;·; .:~i\L:'>T~ -.~:~1-o,. ·;::ji3--~ 

IDEM's April2Q~lrjJHu;:r;r6~il:l,;,:s that the State will draft new general permits for the 
discharge categorl'l!~'p;esently~~ressed by the permits-by-rule in Ind. Admin. Code tit. 
327, r. 15. EPA willri::~isw eat;:ll*~neral permit that IDEM develops. To the extent that a 
general permit would ~lii:JiPJ:ii9.$he2<'lj~t;:~arge of a pollutant for which a water body is 
listedasimpaired, EPA wiJ!};~.Yaluate tfiep(:qpit under 40 C.F.R. § 123.25(a)(l) and (15). 

·o~;F-_,_·:·.·.~.c.·: __ ·,_,f'_ •. ·.·,·.····· . -----~·; ::"'·.-.::, -·--" ''' -,-,";i;;:-:11 

The Clean Water Act does notl'@ij'1JU:e states t-;;'ban phosphorus fertilizers. 
--;:;;,,i);ij-. 

The petition does not cite tospecific'!hltances in which IDEM characterized a release 
from a CAFO as a spill rather than a discharge. It does not allege that the State has not 
acted on CAFO violations or hits not sought adequate penalties or collected 
administrative fines when im]J6sed (see 40 C.F.R. § 123.63(a)(3)(i) and (ii)). 

Allegation 6: The petition alleges that IDEM routinely issues discharge permits that are 
likely to degrade water quality. It alleges that IDEM has issued permits without 
appropriate consideration of the need for anti degradation and/or full satisfaction of public 
participation provisions, citing the City of Jefferson, the City of Austin, and the Town of 
McCordsville WWTP permits. The petition also alleges that IDEM issues general permits 
without regard to the impairment status of the watershed where the permitted operations 
are situated. 
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Response: With respect to public participation, 40 C.P.R.§ 131.12(a)(l) requires 
satisfaction of the public participation provisions of the State's continuing planning 
process. The Petition does not cite to Indiana public participation provisions that the 
petitioners feel are not being met. 

EPA will review application of the Indiana antidegradation policy to the Jefferson, 
Austin, and McCordsville permits. We have reviewed or plan to review application of the 
policy to the 13 individual permits mentioned above, as well as the general permits that 
IDEM plans to draft. 

Allegation 7: The Petition alleges that Indiana's general permits-by-rule allow 
discharges without providing an analysis of how the permits meet the antidegradation 
policy. 

Allegation 8: The Petition questions the appropriateness of allowing general permits by 
rule for coal mines. 

/ 
~"~~,--. 

Respo~se:~The federal regulations applicable to general permits, 40 C.P.R. § 122.28, do 
notcategorically exclude coal mines from the potential to be authorized under general 
peim.its,-IDEM plans to draft a new general permit for coal mines. EPA will review the 
permiftoensure that it co]-ttains all of the applicable conditions required by 40 C.P.R.§ 
123.25(a). < 

'<·"::,:::.-::>-i. '·\:-:_-:~:, __ ,_ 
Allegation 9: The Petition questions the adequacy of the public comment period for 
general permits. Sp~t;ific;ally, the petitioners appear to focus on a desire for public notice 
and comment when i facility seeks coverage under a general permit and not simply when 
the general permit is issued. 

Response: As discussed above, the State is in the process of changing the way it issues 
general permits. With respect to public comment, 40 C.P.R. § 123.25 requires 
administration in conformance with, inter alia, 40 C.P.R. §§ 122.28 and 124.1 O(b ). Under 
40 C.P.R. § 124.1 O(b ), the State must allow 30 days for public comment when it prepares 
a draft permit. The petition cites to the period allowed for comment on the application of 
a general permit to the particular facility, however, instead of the initial comment period 
allowed at the time of promulgation of the general permits-by-rule. With general permits, 
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public comment takes place at the time the general permit is issued. Except for general 
permits issued to CAFOs (see 40 C.F.R. § 122.23(h)), public participation does not occur 
at the time a particular facility is authorized to discharge under that permit. For discharge 
categories other than CAFOs, federal regulations do not require a State to hold a public 
comment period at the time a facility submits aN otice of Intent to participate in the 
general permit. Moreover, 40 C.F.R. § 122.28 allows certain entities to be authorized to 
discharge under a general permit without submitting a Notice oflntent. 

Allegation 10: The petition alleges that Indiana's permits-by-rule constitute repeated 
issuance ofNPDES permits that do not conform to the reqtW;~.ments of the Act, citing the 
term of those permits beyond five years. .c:·<~:{{f-, 

Response: By letter dated April 8, 20 I 0, IDEM prq:f~a~a~'pJ!ll through which Indiana is 
moving administration of its NPDES general perrriits'progriifr!~from the Indiana Water 
Pollution Control Board to IDEM. Consistentwith the plan, Iiidi'ar-ta enacted 2011 Ind. 
Acts 81, and in October 2010, IDEM asked for 2omment on am~ridin:ents to the general 
permit program rules in Ind. Admin. Code tit:327, r. 15. The plan prb\i~ges that IDEM 
will draft new general permits for the discharge categories presently addte§~ed by the 
permits-by-rule in Ind. Admin. tit. 327, r. 15.EJ'Awill review eachlllj.~l>permit to 
ensure that they contain all of conditions required by 40 C.F.R.'~ 
123.25(a). EPA expects that the . these permits will not exceed five years. 

Allegation 11 : The Petition questions 
general permits, citing the number of mine jj 

Respog,sf)FrlJP:Pi:E a September2011 of Understanding (MOU) that IDEM 
signeg;WJth'tflieJii<i.i,~a Department of Natural (IDNR), IDEM issues the 
NJ'J";)gs'coal miliifrg~~pnits and)DNR conducts monthly and quarterly inspections to 
chetk.~or compliance'~ti:lNPDES permits. EPA is reviewing the MOU and its 
implicati~J;ls for NPDES'(\ispections and enforcement. 

'cc.;-;;;:i[~if!. ,;;~:;i;Jk 
'{/0'<;:,, 
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